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“continues to insist that he must meet all these State tine 


>» ||\limits, result in the termination of the controversy against 


| 
him. | 
| | 


Then the Court goes on to say that 
5 |you can't in effect, revoke the Federal rules to produce this 
\kind of a result and quite clearly, under Rule 3, it designates) 


- \that the filing of the Compiaint is the commencement of the 


| 
8 action and clearly, this took place after the statute run. | 
9 i Lastly, the plaintiff seems to suggest! 
10 |that perhaps somehow or other, under 12 V.S.A. 552, maybe iat 
ll ‘time during this period of time the Defendant was out of the | 


i 
12 ||\State somewhere. 


13 ii Well, it seems to me that :f that is 


hit 
il] 
14 lat all a sensible approach to it, the burden is not ours, but 


15 ||the plaintiff's to determine this so we say this is reaching 


16 |irather Lar afield to protect agains<« the statute of limita- 


17 itions which has obviously run. | 


18 THE COURT: Mr. Rachlin? | 
19 MR. RACHLIN: Your Honor, if the 
20 ae Please, as we stated in our Memorandum and as I will 


} 
: £8 ice . ll 
« state again, it is unclear to me precisely what the procedurat | 


9 |i . ; " : 
<e || framework at the moment is. No motions to dismiss have been 


23 | €i1ed, no motions for summary judgment have been filed and | 


2+ |lindeed, no motions whatever have been filed. 


| We are - we have filed a Memoranda 
“and have appeared for a hearing because we received at one 

2 | point a notice from the Clerk that the affirmative defenses 
kas the nie Sis HERMAN J VESPER : 4 i . po 
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pasienibiaerioetioan na — —e —+— 


ee 


| || fitea by Mr. DINSE ‘have. set the wWiele of Local Rule 9 in 


| 
| 

| 
2 | motion. But, as things stand for the moment, I believer 


|| there are no motions before the Court, which is the point that 
| | | 
i I attempted to make somewhat earlier without success. However, 


| 


lion the assumption that the issues, for whatever procedural 

i] 

g Sonera the Court wishes to make, are before this Court, 
\I will address myself to each of the two points that have 


8 ll been advanced by Mr. DINSE in his affirmative defenses, taking, 
i 


9 | first of all, the point that he just began with, namely the 


10 ||question about the capacity to sue. 
| 
1 fl As Your Honor is aware, under F.R.C. 


12 jip. 17, the capacity of parties to sue is governed by State law. 
| 


13 ;So the question is whether or not in an action founded upon 
14 |ithe Vermont Wrongful Death Statute, a non-resident Administra- 
| 


15 \trix may commence a suit in this Court. 
| 


16 tl I am aware of the WEINSTEIN decision 


7 which I will suggest presently and most respectfully, noting 


he Judge that rendered that Decision, is in error. I will al- 


o state that I was not aware of the WEINSTEIN Decision which 
20 was decided in November of 1972, at the time that we insti- 
+ tuted the action. The action was instituted on the strength 


““ o£ the Vermont case BROWN versus PERRY, which I am aware that 


| 
| 
ithis Court considered and took into account in rendering the | 
| 


| 
paneer Decision but which I respectfully suggest this Court 


e | 
* s- d. 
pis rea | 


In BROWN versus PERRY, an administra- 


‘ 


who had qualified both in Vermont and in New Hampshire, 
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- '\Yermont Courts, in a wrongful death action. This is not to 


) |icases. 


"instituted a Wrongful Death action. ‘The Vermont Supreme Court 
ll noted that although letters of administration have no extra- 
(\territorial force, a foreign administrator, does not have, 

iby virtue of probate authority, but by virtue of authority 
vested by statute that he comes into court as a trustee and 


‘therefore, that a foreign administrator could sue in the 


| 


(say, nor do the Vermont Supreme Court suggest, that a foreign 


(administrator was qualified to sue in a Vermont Court, in all 


| ; The BROWN versus PERRY was confined 


jto the wrongful death situation. 
i} 


you have stated you have referred to BROWN versus PERRY but 


you have stated in your Opinion that in point o° fact, - I, - 


liI'm referring now to page 299 of 358 Fed. Sup., it has been 
suggested by way of dicta that a foreign administrator may 

‘gecmeaee an action in Vermont under a wrongful death statute 
|for a right and remedy created by the laws of New Hampshire 


| 
\for a death that occurred in that jurisdiction. 


! In that instance, however, ancillary 
| 
| 


/letters of administration had been issued by the Probate Court 


i 
jin Vermont whereby, if I read Your Honor'’s Opinion correctly, 


| 


it was Your Honor's view that that created a distinction which 


iW 
i 


‘lin effect rendered the statement, that, - that rendered the 
ii 

holding in BROWN versus PERRY, non-applicable to the WEINSTEIN | 
| 
} 


Situation. 
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Now, Your Honor's Opinion in WEINSTEIN, 
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Bott? 


12 


However, in BROWN versus PERRY, the (| 

, |Wermont Supreme Court at 107 Vermont, correction, that should | 

lye 104, Vermont, and I have noticed one or two "typos" in my 
(Memorandum, on page 3 the cite should be 104 Vermont. On 

= | page 71, the Vermont Supreme Court specifically stated that 
lithe action is maintainable by him in either capacity. That 

- is, either as a Vermont appointed administrator or a New 

8 Hampshire appointed administrator. 

9 Now, since the Court in applying in 

10 jin, in passing upon the question of capacity under F.R.C-P. 17, 


1 Was = understand that rule, bound to apply Vermont law, I re- 


| 
| 
| 
12 |\spectfully submit to Your Honor, that the Decision in the | 
13 | WEINSTEIN case, mis-read or mis-apprehended the Decision of | 

| 


14 ithe Vermont Supreme Court in BROWN versus PERRY. 


15 | On the other hand, I recognize that 


16 \~ that is, at the moment, the law of this District. I would 


17 ||therefore like to suggest that, if, upon a re-consideration 


ig |jof the issue, the Court determines that the WEINSTEIN Decision 


19 was correct, and that in any event, Mrs. DUTIL, as a non- 
99 |jresident administratrix, does not have the capacity to sue, or | 
91 |\to institute this action, I would ask the Court not to pores 
22 ||the action, since no motion to dismiss has been filed, but to 
93 \igrant the plaintiff a period of time within which to qualify 


94 \|in Vermont. y, 


25 || Now, if it is suggested that the 


i 
| statute has now expired, I would point out to the Court that 


»- |\4t has been held that qualifying an administrator who brought 
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‘an action before he was qualified to bring it, relates back 


2 |to the original time of institution of the action and that if 
‘the statute of limitations did not expire by the time I brought 
(the action, a question to which I will address myself momen- 

+ tarily, then, permitting the plaintiff to qualify in Vermont 


would not involve an act, - would not involve a recommencement 


> lof the action but would relate back to the original institution 


8 ana I would quite, excuse me, I would cite GHILAIN versus 
9 | COUTURE 84 New Hampshire 48, 146 Atlantic 395 and also in 


\H] 


10 65, ALR, 553, - it was over-ruled on other grounds in PIKE 
| 

ll |iversus ADAMS, 99 New Hampshire, 221, 108 Atlantic Second, 55. 

I am also bound to bring to the 


13 licourt's attention, but I am aware of a jursdiction which has 


14 thera to the contrary the position I am asserting, and I would 


15 therefore cite to the Court in opposition to my position, HALL 


16 |iversus SOUTHERN RAILWAY COMPANY, 149 North Carolina, 108, 62 


17 Ilsoutheast, 899 and this, this authority is strictly on the 
8 estion of whether or not qualifying an administrator after 


the statute has expired, but once the action has been brought 


20 —— the statute, relates back to the time of the institution 
} 
of the action or as a new action. 


ee Now, on the statute of limitations 


question, Your Honor, it's been said of those who fly retract- 


2} liable gear aircraft, that they are divided into two categories, 


| those who have landed gear up and those who are going to. And 


25 


-° lit trust that lawyers are likewise divided into two categories, 


~ “those who have tripped over a statute of limitations and tt.ose 
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jwho are going to. I readily confess that my bringing this — 
action two years and one day after the death of the decedent 


was not a deliberate effort to litigate the points that I have | 


‘made in my Memorandum. However, I believe that through no 


. |lvirtue of my own, and far in excess of my just desserts, I think 
ithat I am just barely under the wire, at least as far as a 


dismissal at this stage goes. 


I would point out again, that there 


| 
has been no mction to dismiss. Secondly, a motion to dismiss | 
II 
jjat this stage would be, in my view, inappropriate generally | 
I 


iI , : mae , 

ispeaking in order to dismiss a case on the basis of the stat- 
| 

iI mre ‘ , P 
te of limitations, evidence is necessary. 


i 
Hi 


i This is particularly true where Ver- 


peo has a savings statute which says that if the defendant 


| 
} 


‘has been a non-resident in the State and hasn't had any at- 


'tachable assets in the State during the period of limitations 


7 been running, then the statute is tolled for that period. 
Now, I will be candid with the Court, 
so far, I have been unable to develop any facts that would 


support that particular way out of the dilemma. However, I 


would also say that we aie by no means through with our inves- 


jtigation on that point. 


Now the next point that I would raise 


lis that we do have a general statute in Vermont that states 


lithat when time is to be reckoned from a day, date upon act 


done, such day, date or date when such act is done, shall not 


‘be included in the computation unless otherwise provided. 
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"I therefore argue that since the ~ 


decedant died May 15, 1971, May 16 was the last day upon which 
the action could be commenced. | 


This leaves me in the position of 


having to ask the Court to construe the word *°commence.” I 
am aware of F.R.C.P. 3, which provides that a civil action is 
- commenced by filing the complaint with the Court. However, in 


this particular case, we are dealing with a statute of limita- | 


tions based upon an action which is 100% statutory, although 


10 there is some recent Massachusetts authority to the effect 


il that there was a common law death action. It's been the pre- 


12 |\vwailing view that wrongful death actions were entirely the 


| 


¢ 13 ‘creature of statute. 

i Since the action is not a common 

5 | law but is strictly a statutory action, then it seems to me 

16 that it is appropriate to apply Vermont law as to the meaning 
17 ‘of the commencement of the action, rather than the Federal 


| 


18 rule. And I have cited the most recent Vermont Decision on 


i 
19 _this point, JACQUE versus JACQUE, 128 Vermont, 140, in which 
20 hit held that the commencement of the action was the date of 
21 Nene complaint. 
22 THE COURT: I take it that you'd 
23 like that Opinion all right. 
2} MR. RACHLIN: A rare example of 
25 judicial wisdom, Your Honor. Not a rare example, excuse me, | 
26 ‘My final point is that the law of course does not favor forfit 
ures and if the Court feels that at this stage that it can 
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» |which presumably the Court could, at any time consider, as 


5 


‘rule upon a motion to dismiss which hasn't been filed, but _ 


having been filed in the interests of judicial economy. 


I would point out to the Court that 


‘whatever ambiguities may exist as to the meaning of the word 
|" commencement, " ought to be resolved in such a way that a for- 
fiture will not occur. 


The other, - my arguments have heen 


ht 


‘presented in Memorandum form, - one other point that I would 
ilike to make before concluding, my Brother has suggested that 


i P ? F 
jaffidavits should have been filed on as to one or more issues. 


it 
H 


i 

Again, the affidavit would be appropriate, had there been a 
i| 

\Motion for Summary Judgment. There has been no motion for 


(summary judgment. <= don't believe that where there has been 
i| 


no motion for anything, I am not entirely sure that an affi- 


'davit would serve any useful purpose and on the administration 
I 


point, if the Court feels that it is bound, if the Court feels 


| at I am bound by WEINSTEIN, that it is bound by WEINSTEIN, 


iT would ask only that I be given a reasonable period of time 
ito qualify my client, who now resides in IDAHO, as Adminis- 
See with ancillary powers in Vermont, on the theory of 


| 
the New Hampshire case that I cited indicating that the qualif- 


jication would relate back to the time of the institution of 


\| 
\the suit and would not constitute a recommencement of the 
hit 


laction. 


THE COURT: Anything further, Mr. 


DINSE? 
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"MR. DINSE: Just very briefly. 
9 Historically I don't recall how we got here eithe:. That is 
how we -- 

| THE COURT: I think you got here by 


way of the Clerk's Office. 


MR. DINSE: I suspect we did. And 
- iif it, if someone feels aggrieved by virtue of the fact that 
, |we don't have a motion to dismiss or a motion for summary 


9 |\judgment, I am sure we can remedy that forthwith. The issue 


10 WE think would be the same when we did it, however. 
I 
u fl The principle item that Mr. RACHLIN 


! 
| 


12 Seemed to discuss a few minutes ago again, had to do with 
13 somehow instead of using the Federal rules which I suppose 


1; \we're bound by in this Court, we should revert to the State 
i 


is Court rules which would do better by him, I am sure, than the 


16 |Federal Court rules. 
| 
17 Again, in the HANNAH case, the Court 


A, PRR says, the Erie Rule has never been invoked, to 


| void the Federal Rule, which is exactly what he is trying to 


20 }do here. I don't think, there's a bit of ambiguity in Rule 
| 

21 |\Number Three. It says that the suit is commenced when the 

i 

| 

22 lbomplaint is filed in the Clerk's Office, which in this case, 


i 

23 happened to be three days after the man died. We don't see 

me ambiguity whatsoever in that and although f think that 
| 


25 ‘there is great credit due to Mr. RACHLIN's ingenuity, I'm 


2% afraid that is simply isn't what the law is. 


= MR. RACHLIN: Your Honor, there is one 
HERMAN J. VESPER 
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| 
ectly to the point just made by my Brother. If we apply the 
Federal Rule and I think that ere is some reason where we 


jare dealing with a purely statutory cause of action, which is 


|Pederal Rule, I maintain that we still come within that, or we | 


5 || founded in a Vermont Statute not to, but if you apply the | 
| 


/May come within it. There is a Federal Decision in 1959 which , 
tix have cited in my memorandum, JOHANNSON versus TOWSON, where 


(|it was held that the filing was completed when the paper was 
placed in the Deputy Clerk's Post Office box. 
| Now, there is no way obviously, of 


| 
| 
poonteg the precise date that this document was placed in thc 


‘Deputy Clerk's, or the Clerk's Post Office Box. However, it | 


is possible that it could be established that if the documents 


were Placed in the mail on the date that it bore, which I 


jthink is a fair presumption, that the process of transporting 


the mail from St. JOHNSBURY to BURLINGTON was such that indeed 
t may have arrived at the Clerk's Office on the 16th, or, - 
on the 16th. Again, without the taking of some evidence on 

is point, it is very, very difficult to, I think, for the 
fourt to rule on it. 

| But, that is a Federal Decision and 


! 
Ipntil it - it seems to me that before the Court exacts a for- 


Ht 4 
fiture here, that perhaps some of these presumptions either 
lib 


bught to be indulged or the defendant-plaintiff, be given s 


°6 an opportunity to, within such procedura) framework as the 


** Court sees fit, to present evidence and litigate the factual _ 
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19 


aspects that have to be considered, in my view, before the 


unspoken motion to dismiss is granted. 


THE COURT: Well, I think if the 
Court defers ruling on the points that have been raised at the | 


‘suggestion of the Clerk, by setting it under Rule 9, I think 


it is only going to have to meet them some time, socner or 


later, and I think there are several Vermont statutes involved 


\here, that, one that you had overlooked in your oral argument 


and that is on the question of capacity and that's the one ac 


jis referred to in the foot note in WEINSTEIN, the statute 
(which was passed subsequent to BROWN against PERRY, which 


| 
ithrows the whole burden of distribution and so forth, into the 
1} 


|probate courts. You've got to go there some day anyway, or 
| 


lat least that is my understanding of the statute. 
| 


| 
| MR. RACHLIN: I am aware of that 


14 | 


ptatute, Your Honor, but I don't see why, if a, if under 


17 |i 


| 


BROWN versus PERRY a foreign administrator is competent to 


initiate a wrongful death action in the Vermont courts, why he 


| 
should not then, likewise, be fully authorized to apply to the 
| 


r probate court or to whatever court is necessary, in order to 
i 


i; . . . 
“ |effect the distribution. I am aware of the ‘61 statute, but 
} 


ny question is the same whether you are talking about county 


or probate court. 
true, but you've got to get into the Vermont court judicial 


| THE COURT: I think that's probably 
system sooner or later any way. I think the Court may well | 


have authority to permit to, you to, or party plaintiff in your| — 
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||posture ure the incapacity by getting vroper earn es is 
‘But I still there there is some lion in the path by way of 

> |iby way of statute of limitations, by - in particular the ap- 

i} 


|\plication of what statutory period of limitation applies in 


| Ievongtar death actions, whether the dismissal of this action 


| 
\for want of capacity, if that should be the result, is SwnTS. 


by the recently enacted statute amendment to 12 VSA 558 which 


j 


’ |itook the decidion, requires a decision whether a wrongful 
|) 


|ideath action is a civil action within the meaning of the 
| 


igeneral statute of limitations which allows six years and 
i 


jall these problems that you are going to have to face and I 


will have to pass upon, plus the application that if it should 


| ; 
wget to that point, of the Vermont Rules of Civil Procedure 


| 
which were enacted subsequent to, well, the point that, which 


were enacted fairly recently and haven't been construed in 


ltnis context and it could well be that the doctrine of exten- 
ion snould apply and I, after I made the decision on some 
f these points, the Vermont Supreme Court said you are all 
rong and on pending on an appeal, and your day in court and 
prexyhody else's day in court will be lost, I think by defer- 
ring action on it by permitting you to go to Caledonia Court 


land then having this Court pass on these essentially Vermont 


statutory procedure cases, makes it an ideal situation to apply 


| 
ithe doctrine. I think you have to face them somewhere, but 
ix think it's probably better to apply them up in Montpelier. 
| MR. RACHLIN: I would say where one 


if thas to face lions ‘- one's path, all things being equal, it is 
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} 
h 


better to do it on | Friday chan on wndeneiys 
THE COURT: What do you say about 
; that? Is there any reason why the Court shouldn't treat the 
; | defendant's affirmative defense in the Memorandum which has 
: “been filed as motions to dismiss? 
“PR. RACHLIN: It is tempting to say 
ponere is no reason but - and I would certainly have no objec- 
lleion to one being filed on a tunc, pro-tunc basis. The prob- 


9 [em is, I find that when we begin to short-circuit the proced- 


10 ures, which - of which procedures have a long body of jurispruden 
11 ‘attached to them, that we get into fairly muddy waters. I | 
i aaa it would be preferrable, with all respect, if counsel 
3 |were invited to file the motion that he has in mind with the 
| 


\4 |understanding that they could be treated as though they were 


| 


_ ih in connection 
5 |filed/with this hearing, unless there is some reason we should | 


16 |see why they shouldn't, rather than simply treating them as 
aving been filed when they haven't. I leave that entirely 


p to you. 


| 


19 | THE COURT: Well, I did want to save 
| ou another trip down here. I think you have raised at this 


ef asain a request to have the matter continued to give you 


22 the opportunity to have the ancillary letters issued. 


MR. RACHLIN: Well, may I suggest, 


4 


our Honor, that perhaps those motions could be filed. It 


i 


might not be necessa y to have them at another hearing, or to 


have another hearing if, indeed, we do have under Local ule 


‘Number 9, the option presumably to, of simply certain memoranda _ 


HERMAN J. VESPER 
OFFICIAL FEDERAL REPORTER 
\i Pp. O. Box 143 
\ . RUTLAND. VERMONT 05701 


17 92 


as we wieh and as the Court would wish and we might ask for 


‘another hearing but all in the same, all I am saying is that 


I would rather, from the stan-lpoint of keeping the record unan- 


biguous, have the motions filed, treated as though filed in 
| osnmeetien with the agreement we just had. 
| MR. DINSE: Well at least under, 

- whatever the rule is, that deals with lack of capacity I an 


, | sure that Mr. RACHLIN can tell me what that is, I think the 
\\ 


9 licourt can treat this as a Motion, or as though it were a 


10 |Motion. I'm not sure whether that is true of the statute of 


| 
il |limitations. 


| 


H 
12 MR. RACHLIN: I agree on Rule 17, 


13 ‘but I am not so sure about the statute of limitations point. 


4 pone someone who is more familiar with those, with the rules) 


15 ‘on that particular point could enlighten me but I agree on 


16 |\Rule 17, that is true. 


17 | THE COURT: Well, why don't we allow 
| 


19 a have been covered in this hearing, we'll consider it 
| 


290 |Nunc protunc and take it from there. I will say that if any- 


| 
21 rr wishes to brief the point of extension I will be glad to 


22 iconsider it but it is my own thought at the moment, that even 
| 
3 af you get over the first hurdle that this is a proper case, 


| 
24 |dit might be an exercise in futility, particularly if the 


3 ‘Vermont Supreme Court construes some of its own rules and 


26 igome of its own statutes, contrary to the method or contrary 


to the final results, which I might obtain, and we're still in 
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18 - Mr. DINSE, to file a motion to dismiss on whatever grounds 


| 
| 


| 
| 
| 


23 


the doll works. 


9 Very well, how much time do you - 
will you file the motion within a few days? | 
MR. DINSE: Yes, Your Honor. 
THE COURT: Does anybody want to brief! 
any further point? 
MR. RACHLIN: No, I think not, Your | 
Honor. 
9 | THE COURT: Verywell. 
10 |i MR. RACHLIN: Thank you. 
| THE COUR’: Well as soon as, ~- we will 
12 Igive you ten days to file all or any motions that you may care 


" 


13 ito, adéressed to the questions that have been raised in the 


14 course of this hearing and the Court will take it from there. 


5 | MR. RACHLIN: Thank you, Your Honor. 


>) 
ae 
ae! 


his hearing ended at 3:30 p.m.) 
| CERTIFICATE 
| 


18 ke Herman J. Vesper, Official Court Reporter. U.S. District 
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File No. 73138 


Marlin M, Mayette 
MEMORANDUM AND ORDER 


The defendant has moved to dismiss this wrengrul. death 
action (14. V.S.A.°§§ 1491, 1452) on two grounds: (1) tha 
action is barred by the applicable statute or linitations 
and (2) the plaintiff, by failing to procure ancilisry let’ -s 
of administration in Vermont, lacks capacity to bring this 
suit. The Court's finding that the plaintiff? does iack 
capaci*y to bring this suit makes 4% unnecessary to reach 
the statute of limitations issue. 

At the hearing on January 3, 1975 on these two affirmative 
defenses, plaintiff's counss1 conceded that the plaintiff 
edministratrix had not procured ancillary letters of adminis~- 
tration in Vermont. Without the authorization cof ancillery;y 
letters of administration issued in Vermont, a plaintiff 
administratrix appointed in a foreign jurisdiction, lacks 
capacity to maintain a wrongful death action in this state, 
Accordingly, the complaint must be dismissed, Weinstein v. 
Medicel Center Hospital of Vermont, 358 F.Supp. 297’ (1973). 

By dismissing this complaint for lack of capacity, the 
Court leaves the novel and unsettled questions of recent 
Vernont statutory changes attending the linitaticns of acttons 
to the state tiie = 


It is ORDERED; 
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Footnotes 


The difficult end novel questions of state law include 
whether this ection is deenad “commenced” for purposes 
of tolling the statute of limitations as of the date 
of the complaint (see Jaques v. Jaques, 128 Vi. 140, 

ra ae ‘ ss le £9 —— . 312 re = 
141 (1969); Bethel Millis. nc, v. Whitcoms, 116 Vt. 357, 
361 (1950 ermont Mules of Civil 


Or whether one new 
Procedure, Rule 3, and 12 V.S.A. § 466 require that an 
action be "commenced"by filing or service. There my be 

a further question involved in whether actionsfor wrongful 
death under 14 V.S.A. § 1492 are subject to tha provisions 
of Chapter 23, Vermont Statutes Annotated. 
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